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EDITORS’ PREFACE

What a difference a year makes — or not, as the case may be.

When writing this preface to the second edition of 7he Corporate Immigration
Review, we are struck by the anti-immigration policies that governments worldwide have
embarked upon in order to deflect from declining domestic popularity, and how the
concerns which we expressed in the Preface to the first edition have since materialised.

Global economic uncertainty has, if anything, increased since July 2011, which
has ensured that immigration remains in the forefront of political debate. Deteriorating
economic conditions within the eurozone have produced an unhealthy rise in far right
anti-immigration parties, which have garnered a much larger share of the popular vote
than could possibly have been imagined a decade ago. In France, the National Front had
its highest percentage of votes in the recent presidential election, the Netherlands (that
former bastion of liberal European democracy) has introduced legislation designed to
restrict the inflow of overseas migrants, and in Greece, a neo-fascist political party has
gathered a not insubstantial share of votes by promising to expel all ‘foreigners’ and seal
the Greek borders with landmines.

In the United States, President Obama has taken no steps to reform the
immigration process, even though he described the existing system as broken a year ago.
A more sinister approach to US immigration reform has been a campaign pledge of the
Republican presidential candidate, Governor Mitt Romney, which he has described as
‘self-deportation of undocumented aliens’. This apparently involves the withdrawal of
employment opportunities, benefits, housing and education from migrants who cannot
prove their lawful entitlement to be present in the United States, thereby forcing them to
return to their home countries, or starve.

Even countries such as China and India, which have historically exported more
migrants than they have imported, have introduced more restrictive immigration processes
to make it harder for those coming from abroad to live and work in these jurisdictions.

Paradoxically, all countries seek to attract what the UK government calls the
‘brightest and the best’ from overseas. It has long been recognised that in a global
economy, those with high-level academic or entrepreneurial skills bring substantial
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Preface

benefits to those countries to which they choose to migrate. The same can be said
for those with substantial wealth, who wish to dispose of at least part of it in their
destinations of choice. We wrote a year ago that the conflict between mass migration
and the need of all economies, whether developed or otherwise, to attract new skills, is
nothing new. However, the policies of many governments worldwide are creating the
paradoxical outcome that the more ‘anti-immigrant’ their rhetoric is perceived to be, the
less likely it is that the very migrants whom they wish to attract will want to live in the
country that seeks to attract them. The UK government is a classic example of this genre,
having shown itself over the last couple of years to be incapable of stemming the flow
of migrants whom it claims it does not want, while making the country a less attractive
destination for those with genuine skills to offer.

In early 2012 the UK’s Minister for Immigration set out plans for what he described
as a transformation of British immigration policy, under which fewer, but better’ migrants
would be allowed to live and work in the UK. He has claimed that ‘preferential treatment
will be given to investors, entrepreneurs and world-class entertainers and intellectuals,
so that they can be ‘fast-tracked’ through the immigration process. Conversely, those
whom the government has determined lack the skills to help drive economic growth, or
to contribute to the UK’s cultural and intellectual life, will face far higher hurdles if they
wish to come here. However, in February 2012, figures released by the UK government
for the year ending June 2011 showed that long-term immigration from Africa and the
Indian sub-continent (primarily based on family reunion) reached a record of 170,000.
Indeed, net migration rose to 250,000 during that same year, which suggests that the
governments ability to restrict the flow of migrants whom it does not want is failing
badly. It is of note that the measures introduced by the UK government in the course
of the last 12 months have been aimed primarily against those who do have specific and
valuable skills, whom history has shown contribute greatly to the economy as a whole.

Since the firstedition of this book, we have added contributors from more countries
in order to offer a broader perspective on business immigration policies worldwide. As
its title advertises, we are concentrating on business migration, and are not attempting
to go beyond that into a wider social or political analysis of global immigration policies.
We hope that the information set out within this publication remains of value to those
who practice business immigration, as our intention is to provide as much practical
guidance as possible. Our contributors, however, reference political developments within
their own countries, which help to shed light on future immigration issues. This annual
review will be invaluable to those who wish to keep abreast of the way in which business
immigration continues to evolve at a pace far faster than could possibly have been
anticipated a few years ago.

We again thank the contributors to this book who have provided us with their
expertise and time to explain the essential ingredients of immigration processes in their
own jurisdictions. It is only with their continuing support and contribution that the
second edition of this increasingly valuable publication has been possible.

Chris Magrath and Ben Sheldrick
Magrath LLP

London

May 2012
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Chapter 5

BULGARIA

Nikolay Valkov and Lora Videva'

I INTRODUCTION TO THE IMMIGRATION FRAMEWORK

i Legislation and policy

The rules and procedures for entering, residence and leaving the Republic of Bulgaria
are provided mainly in the Foreigners in the Republic of Bulgaria Act (‘FRBA); its
title is also often translated as the Law for the Foreigners in the Republic of Bulgaria.
FRBA applies for individuals who are not citizens of other Member States of EU and
their family members, as well as the nationals of states party to the Agreement on
European Economic Area and of the Swiss Confederation and their family members,
as the terms and the procedures for them are provided in the Entering, Residing and
Leaving the Republic of Bulgaria Act. FRBA provisions are developed and explicated
in the subordinate legislation: Regulations for Implementation of the Foreigners in the
Republic of Bulgaria Act (‘the Regulations for its implementation’) and the Ordinance
for the Conditions and Procedures for Issuance of Visas and Determination of the Visa
Regime. Also applicable are the Investments Encouragement Act, Civil Registration Act
and Bulgarian Personal Documents Act.

While FRBA was adopted in late 1998 and has so far been amended 34 times,
the Regulations for its implementation is a brand new legislative act, adopted by the
Council of Ministers in June 2011. In recent years, FRBA was amended substantially
in May 2009 and in January 2011. The Regulations for its implementation as of 2011
correspond to the current provisions of FRBA.

The main legislative principle by which the Bulgarian state provides to foreigner
nationals the status of residence is that, in the event that all the conditions set forth in
the applicable legislation are met by the foreigner, he or she is entitled to receive the

1 Nikolay Valkov is a lawyer at Georgiev, Todorov & Co. Lora Videva is a programme director at
Arton Capital.
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Bulgaria

respective type of residence allowance and may appeal the decision of the administrative

body in a case of denial before court, in which case the court examines whether all

legislative conditions and procedural rules are complied with and rules on the merits of

the appeal. However, the state may decide to provide a residence permit in favour of a

particular foreign individual even without the existence of the legislative conditions if he

or she has special merits to offer to the state.

Generally, residence of foreigners in Bulgaria is admissible on the grounds of visas,
international agreements on visa-free or alleviated regimes, or residence permissions
issued by the state services for the administrative control of foreigners. There are two
types residence visas: short-stay visas (Category C) and long-stay visas (Category D).
Visas are necessary for entering the country for the purpose of submitting an application
for residence permission before the Migration Directorate for permanent residence,
or the competent local Directorate of the Ministry of Interior for the other types of
residence. As such, the issuance of a visa is always the first step in the immigration
administrative procedure.

With respect to the principles of immigration legislation, Bulgaria does not limit
the issuance of visas by quotas or by any means other than the conditions for entering
and residence in the country set by the legislation.

FRBA provides for the following types of residence permissions in Bulgaria:

a short-term residence, which allows stays of up to 90 days from the date of entering
the country; the term may be extended once by the services for administrative
control of foreigners due to humanitarian reasons. It is provided upon the
issuance of a short-stay (Category C) visa, and no other permission is necessary
for this type of residence. The short-stay visa applies for a term of no longer than
three months within each six-month period, counted from the date of the first
entrance on the territory of the country. It may be issued for one, two or multiple

entrances;
b continuous residence, with an allowed term of up to one year;
¢ long-term residence, which allows an initial five-year period of residence and an

option for renewal after submission of an application; or
d permanent residence, which allows an unlimited term of residence.

It must be clarified here that all types of residence permits are valid provided that the
conditions for their issuance remain valid and existing (e.g., in cases where a foreigner
has received residence status on the ground of a foreign investment done by him or her,
or because he or she is a manager of a Bulgarian company, the residence shall be subject
to termination if the investment is cancelled or the person is revoked as manager of the
company).

The conditions for permission for each type of residence are set explicitly and in
a limited manner in FRBA. As this chapter is focused on business immigration, we shall
mention only those of them that concern investments and business. Within this scope,
foreign country nationals or individuals without citizenship (‘@patrides’) are entitled to
continuous residence if they:
a are scientists having a hosting agreement for development of a science research

project with a science research organisation seated in Bulgaria; or
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are willing to stay continuously on the territory of Bulgaria with the purpose of
carrying out freelance activity, provided that they meet the legal requirements
for entry and stay in the country and have a permit for carrying out a freelance
activity issued by the Ministry of Labour and Social Policy in accordance to an
Ordinance issued by the latter.

Foreign country nationals or apatrides are entitled to long-term residence if, for example,

they:
a

V\

f

are willing to work legally under employment upon permit by the bodies of the
Ministry of Labour and Social Policy;

carry out legally commercial activity in the country, and as a result of this activity
atleast 10 positions have been opened for Bulgarian citizens, which are maintained
for the term of stay;

are foreign specialists in cases of international agreements to which Bulgaria is a
party;

are representatives of foreign commercial companies registered at the Bulgarian
Chamber of Commerce and Industry;

are correspondents of foreign mass media and have accreditation in Bulgaria; or
are members of the family of a foreigner who has received a continuous residence
permit.

Foreign country nationals or @patrides are entitled to permanent residence if, for example,

they:
a

have invested in the country more than 1 million leva, or have increased their

investment by such an amount through the acquisition of:

* shares of Bulgarian companies, traded on a Bulgarian regulated market;

* government and treasury bonds and their derivatives, issued by the state or by
the municipalities, which will not mature before six months have elapsed;

* ownership in a separate part of the property of a Bulgarian company with
at least 50 per cent state or municipal share in the capital under the Law on
Privatisation and Post-privatisation Control;

* holdings or shares owned by the state or the municipalities in a Bulgarian
company under the Privatisation and Post-privatisation Control Act;

* Bulgarian intellectual property — copyright or related rights, such as subject-
matter, patent protected inventions, utility models, trademarks, service marks
or industrial design; or

* rights under concession contracts on the territory of Bulgaria;

have invested more than 1 million leva in a Bulgarian licensed credit institution

under a trust management contract for a term of at least five years;

have invested the amount of at least 6 million leva in the share capital of a

Bulgarian company, which shares are not traded on a regulated market;

have five years of civil marriage with a foreigner residing permanently in the

country, provided that they have resided legally and uninterruptedly for a period

of five years on the territory of the country;
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e are unmarried or minor children of a foreigner residing permanently in the
country; or

f perform an activity and are certified under the Investments Encouragement
Act.

The Bulgarian Citizenship Act provides a possibility for foreigners who have had five years
of permanent residence in the country to apply before the President of the Republic to
receive Bulgarian citizenship. This is one of the reasons why the permanent residence may
be qualified as the most favourable type of foreigner’s status in the country. Permanent
residents are entered into the Population Registry and receive a unified personal identity
number (‘PIN’). They are obliged to have registered domicile where the state bodies and
court may send notifications and subpoenas to the person.

Investors who have made a direct foreign investment to Bulgaria in one of the
forms listed in items (4), (6) or (c) above currently make up the biggest portion of
foreigners with permanent residence.

i The immigration authorities

The Ministry of Interior is the government body that allows, manages and supervises
the stay of foreign nationals in Bulgaria, including the issuance of ID documents. This
is done through the Migration Directorate, which was established in November 2003
by amendment and supplement of the Ministry of Interior Act. As prescribed in law, the
Migration Directorate:

a acts as a specialised department responsible for the coordination of migration
processes and of migration policy development, for the regulation and control of
the migration of third-country nationals residing in Bulgaria;

b controls the observation of the terms and conditions for residence of foreign
nationals in the country as well as the issuance, refusal and withdrawal of long-
term residence permits;

c provides administrative services to EU and EEA citizens;

d is responsible for the interaction and information in the field of migration
processes with other government bodies, NGOs, etc., as well as for the exchange
of information with such third parties; and

e is responsible for the management, maintenance and security of the specialised
facilities for temporary accommodation of foreign nationals who are subject to
being compulsorily taken to the national border or expelled.

In administrative terms, Bulgaria is divided into 28 districts. Each district has a regional
direction of the Ministry of Interior in which a regional Migration Directorate had been
established. Migration officers have been appointed in some cities that are important
tourist or cultural centres.

Generally, foreign nationals can obtain short-term or long-term residence permits.
In either case, the foreign national must submit an application to obtain the visa at
a Bulgarian consulate abroad. The coordination of all visa-related issues is performed
by the Consular Affairs Directorate and Bulgaria’s representations abroad. Unlike most
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other EU countries, the Consular Affairs Directorate in Bulgaria lies within the Ministry

of Foreign Affairs and not the Ministry of Interior. This government body:

a coordinates the performance of all Bulgarian consular offices worldwide;

b is responsible for the issuing of visas, and for interaction with the competent
Bulgarian institutions and the visa services of EU Member States regarding the
implementation of the visa regime, the issuance of national visas now, and of
uniform Schengen visas upon Bulgaria’s joining the Schengen Area;

¢ receives, processes and coordinates with other relevant public institutions all
applications for Bulgarian visas; and

d manages and supervises the activity of the National Visa Management Center,
which maintains the National Visa Information System and is responsible for its
connection to the Visa Information System of the EU.

When it comes to receiving third-country nationals on the labour market, the Ministry
of Labour and Social Policy and its executive Employment Agency are responsible for the
implementation of all related policies.

The mayors of municipalities or districts (where a municipality is divided into
districts), or officers specially appointed by them, are responsible for the implementation
of all actions pertinent to the Civil Registry Act, and in particular for the address registries
and entries into the Population Registry upon which a PIN is provided.

In terms of foreign individuals who have completed all requirements and already
qualify for Bulgarian citizenship, it is the Citizenship Council within the Ministry of
Justice that gives an opinion on citizenship applications, and proposals for granting
Bulgarian citizenship or proposals for refusals.

The State Agency for National Security works in close cooperation with the
Ministry of Interior and the Ministry of Foreign Affairs. It is one of the institutions
responsible for counteracting the migration pressure on Bulgaria associated with the
possible establishment of persons connected with international terrorist organisations on
national territory, or with organised crime formations acting on Bulgarian territory.

iii ~ Exemptions and favoured industries

As is typical for the Continental legal system, Bulgarian legislation does not provide
exemptions from the rules provided by law. There are some more favourable conditions
for receiving residence for some groups of business immigrants (or as the legislation calls
them, foreign investors). The main such benefit is the opportunity for foreign investors
who have invested 1 million leva or more in one of the manners mentioned above. Unlike
other foreigners who have received permanent residence having the obligation to settle and
reside in Bulgaria, the group of investors is exempted from such obligation and settlement
in Bulgaria; it is not a requirement that is a condition for the validity of the residence
permission. The same applies also for the members of their families. In the event that any
of the permanent residents from other groups have not settled into living in the country,
their permanent residence permits are subject to suspension. This is one of the measures
of the Bulgarian state to attract more foreign investors into the local economy.

Although the current Bulgarian government are considering some amendments
in the legislation in order to provide more benefits to foreign investors who have directed
their capital to less populated regions in the country, and have established operating
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companies there in which local people are employed, the business immigration legislation
still does not provide such options for favoured areas of industries or investment.

II INTERNATIONAL TREATY OBLIGATIONS

International treaties under which Bulgaria is a party do not have substantial impact
on the residence regimes for business immigrants. The rules of the Foreigners in the
Republic of Bulgaria Act and the Ordinance of its Implementation are applicable
generally and with respect to all foreigners from countries outside the EU. There are
no different employment and residency rules for nationals of Serbia, Macedonia and
Turkey (i.e., the countries neighbouring Bulgaria), apart from, of course, citizens from
those countries who do not have Bulgarian citizenship. Until recently, citizens of some
people’s republics, such as China, were exempted from payment of state fees in Bulgaria
for receiving residence permits; however, as this was part of the communist regime
inheritance, this exemption was abolished.

IIT 'THE YEAR IN REVIEW

The last substantial amendments in the Foreigners in the Republic of Bulgaria Act took
place in 2009 and early 2011. In 2009, the provisions concerning the treatment of major
foreign investors and persons by the state were much improved. Some bad practices
from the past were abolished, and the law settled in a clear and explicit way the forms of
investments for which a permanent residence is permitted. In 2011, FRBA was amended
in line with the requirement of the EU. The new Regulations for its implementation
were issued in this respect.

IV.  EMPLOYER SPONSORSHIP

i Work permits

The rules for employment of foreigners in Bulgaria are set in FRBA and the Employment
Encouragement Act. The main principle is that foreigners with long-term or permanent
residence in Bulgaria and the members of their families are entitled to work in Bulgaria
under the rules established for Bulgarian citizens. Foreigners with short-term or
continuous residence are entitled to work under an employment contract or to be sent
on a business trip by a foreign employer, but only after receiving permission by or making
a registration to the Ministry of Labour and Social Policy. If such permission is provided
or registration is made, foreigners may work only for the employer or the entity to which
they were sent on the business trip, and only for the term determined in the permission
or the registration for work.

The procedures for issuance of work permits and for registration of the
employment of foreigners are provided in detail in the mentioned laws and in a few
subordinate legislative acts. The requirements are mandatory, and their violation leads
to administrative penalties imposed by the Labour Inspection of the Ministry of Labour
and Social Policy. Foreigners that are allowed to work in Bulgaria have the same rights
and defence under the legislation as national employees.
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\'% INVESTORS, SKILLED MIGRANTS AND ENTREPRENEURS

The regulations pertinent to skilled migrants and entrepreneurs have been outlined in
previous sections. As such, we shall focus here on the possibilities for obtaining permanent
residence, and subsequently citizenship, by passive investment. This option has been
substantially improved with the legislative amendments in May 20009.

Although the legislation is similar to that established in other countries, the
complexity of the procedures make it imperative or at least highly recommended to
use the services of a skilled immigration and legal consultant with knowledge of the
Bulgarian legislation and experience in the administrative procedures.

The process for obtaining permanent residence by foreign investors can be broken
down into four principal stages and a total of 15 interim steps; the entire process can
take as long as nine months. At the end of the process, the investor obtains his or her
permanent residence card and can start the application process for his or her qualifying
family members (i.e., spouse and single children under the age of 18). Five years after
having obtained the status of permanent resident (conditional to some requirements,
such as maintaining his or her investment, an address in Bulgaria and a clear criminal
record), the investor is qualified to submit an application for Bulgarian citizenship.

The Bulgarian legislative framework that governs the residence status that the
country grants to foreign investors is similar to the legislative mechanisms available in
Canada, Cyprus, Latvia, Malta, the UK and the US. A comparative legal analysis between
these countries shows that Bulgaria is not in the top list in terms of the most favourable
conditions that an investor would presumably take into consideration when choosing
between other alternatives. However, there are competitive advantages that might trigger
the interest of a passive investor. These include:

a exemption from physical presence in order to maintain the residence status.
This exemption is applied to both the investor and his or her qualifying family
members;

b relatively low currency risk — although Bulgaria has not yet joined the Eurozone,
its national currency is pegged to the euro at a fixed rate of 1.95583 leva per €1;

¢ good macroeconomic indices. Many international observers see the currency

board that has existed since 1997 as one of the main reasons for the well-balanced
fiscal and monetary policy of the country, even in view of the latest international
financial crisis and its aftermath; and

d one of the lowest tax rates and competitive prices of skilled local staff (in cases
where the investor considers the possibility of active investment during or after
completion of the residence process).

However, Bulgaria does not offer the following advantageous options that other countries

can offer:

a lower nominal investment;

b variety of investment options (e.g., purchase of real estate, sight deposits in local
banks);

¢ better quality of life and a more developed economy; and

d easier and faster procedure for obtaining permanent residence.
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Among other possibilities, there are specific provisions in the Foreigner in the Republic
of Bulgaria Act for granting of permanent residence of foreign individual investors or
third-country nationals who have invested a minimum of 1 million leva (or increased
their investment to this amount) by means of acquisition of government and treasury
bonds, and their derivatives, issued by the state or the municipalities. It is also permitted
that the minimum amount is invested in a licensed Bulgarian credit institution under an
asset management agreement for a minimum term of five years. One should take into
consideration that only Bulgarian banks fall under this description. The qualification for
an application for permanent residence does not stem directly from the purchase of real
estate or from the incorporation of a local company, unless its capital is at least 6 million
Bulgarian leva.

Similarly to practices available in the UK and Canada, Bulgaria’s legislation also
gives the right to choose between two investment options. The first one is to fully pay the
required amount of 1 million leva. The other is to pay a portion and use financing.

The mandatory procedures require that the investors visit Bulgaria at least two
times in the course of their application for permanent residence.
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